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HON. BARRY R. OSTRAGER  

 
The trial of this insurance coverage dispute took place on June 14, 2021.  All direct testimony 

was submitted by affidavit, except that the insurers plaintiff/counterclaim defendant Freedom Specialty 

Insurance Company (“Freedom”) and counterclaim defendant XL Specialty Insurance Company (“XL”) 

chose to introduce purported admissions against interest from the deposition testimony of Thomas J. 

Fleming, a partner of Olsham Frome Wolosky, LLP, which is counsel for defendant/counterclaim plaintiff 

Steel Partners Holdings L.P. (“Steel”).  Mr. Fleming also submitted a direct testimony affidavit and was 

cross-examined by XL.  In all, four witnesses submitted witness statements and were presented for cross-

examination: one witness for plaintiff Freedom and three witnesses for defendant/counterclaim plaintiff 

Steel.  The Court previously denied cross-motions for summary judgment in a decision dated May 10, 

2021 (NYSCEF Doc. Nos. 099 and 100) . In connection with the exceedingly professional trial 
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presentations and pre-trial submissions, the parties submitted a detailed Stipulation of Undisputed Facts 

which, inter alia, highlighted the relevant policy provisions at issue.  (NYSCEF Doc. No. 107).  For the 

reasons set forth below, the Court finds in favor of Steel on its counterclaims against Freedom and XL 

and dismisses all claims these insurers have against Steel. 

  This case arises out of  a tender offer of all of the outstanding common shares of the publicly 

traded entity Handy & Harman (“Handy”), not owned by Steel, in exchange for Preferred Units in Steel.   

Following the tender offer, Handy was merged into Steel as a wholly owned subsidiary.  It is undisputed 

that Steel, as the owner of approximately 70% of Handy’s outstanding common stock, was a controlling 

shareholder of Handy.  The buyout was intended to be structured to comply with Kahn v. M&F 

Worldwide Corp., 88 A.3d 635 (Del. 2014) (“Kahn”), a  Delaware Supreme Court decision that provides 

guidance to control shareholders seeking to buy out minority interests and establishing conditions under 

which such acquisitions could be subject to a business judgment standard of review rather than the more 

exacting “entire fairness” standard which, under Delaware law, typically requires valuation of a minority 

interest on a discounted cash flow analysis.1  

Consistent with the teaching of the Kahn case, Steel conditioned its offer on both (a) the approval 

of the transaction by a special committee of Handy’s independent directors, and (b) acceptance by a 

majority of Handy’s non-Steel stockholders by tendering their shares into the offer.  In response to the 

offer, the Handy Board of Directors formed a special committee of independent directors consisting of 

Messrs. Patrick DeMarco, Robert Frankfurt, and Garen Smith (the “Special Committee”) to establish a 

process to evaluate Steel’s proposal, negotiate the terms of a transaction with Steel if the Special 

Committee deemed it advisable to do so, and determine whether the proposed transaction was “advisable 

and fair to, and in the best interest” of Handy’s unaffiliated stockholders. Messrs DeMarco, Frankfurt, and 

Smith were the only Handy directors who were not also directors and/or officers of Steel. (Stipulated Fact 

 
1 Although not discussed by counsel, the decision by the Supreme Court of Delaware in Flood v. Syntura 

International, Inc., et al., 195 A.3d 754 (Del. 2018), which was issued subsequent to Kahn, does not alter the Kahn 

analysis in this case. 
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4)  The Special Committee appointed Mr. Frankfurt to serve as its Chairman and hired independent legal 

counsel and Duff & Phelps as its independent financial advisor.  Duff & Phelps had previous connections 

with Steel and Mr. Frankfurt was a business school classmate and a social acquaintance of the Chairman 

of Steel, Warren Lichtenstein.  Nevertheless, the Special Committee was satisfied that it could diligently 

and independently discharge its duties.   

Steel’s initial offer to the Handy shareholders in which the consideration was valued at 

approximately $29 per Handy share was rejected by the Special Committee, which made a counteroffer to 

Steel valued at $39 per share. (Stipulated Fact 11.).  Ultimately Steel raised its offer to 1.49 Preferred 

Units in Steel for each of the outstanding 3,626,172 Handy shares, an offer valued at $35.05 per share. 

(Stipulated Fact 12).   The proposed consideration that was to be  received by the Handy shareholders was 

well within the range of what Steel shares were trading at, and the Handy Special Committee aggressively 

negotiated to secure a significant increase in the consideration that Steel agreed to pay for the Handy 

shares. Following extensive due diligence by the Special Committee and Duff & Phelps, including a 

“fairness” opinion from Duff & Phelps, the Special Committee determined that Steel’s final offer was fair 

and recommended it to Handy’s Board of Directors, which unanimously approved the transaction on the 

terms recommended by the Special Committee.  Thereafter, Steel commenced the tender offer, which was 

accepted by a majority of the unaffiliated Handy shareholders. (Stipulated Fact 15).  Significantly, prior to 

and shortly after the tender offer was announced, Steel’s publicly traded shares traded in the general range 

of the tender offer.  

Following the completion of the tender offer, class actions were filed against Steel and others 

both in New York and Delaware. The New York case was ultimately discontinued because a Delaware 

class action had been certified before a class action could be certified in New York and the New York 

plaintiffs were permitted to intervene in the Delaware lawsuit. ( Stipulated Fact 17).   Count I of the 

Delaware class action alleged breach of fiduciary duty by the Handy Board of Directors in connection 

with the review, approval, and recommendation of the transaction, including agreeing to an unreasonable, 

conflicted process and failing to disclose all material facts necessary for the Handy minority shareholders 
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to make an informed decision about whether to tender their shares (the “Director Claims”). (Stipulated 

Fact 21).  Count II alleged breach of fiduciary duty claims on the part of Steel as a controlling shareholder 

as well as two individual Steel-affiliated Handy Directors, Messrs. Howard and Lichtenstein, asserting 

that those parties caused the Special Committee and the Handy Board to agree to the transaction at an 

unfair price and pursuant to an unfair, conflicted process (the “ Controlling Shareholder Claims”). 

(Stipulated Fact 22). 

Subsequent to the certification of the class, the Delaware plaintiffs discovered a computational 

error in the financial model used by Duff & Phelps to support its “fairness opinion” to the Special 

Committee.  This computational error resulted in Duff & Phelps omitting an entire year’s worth of cash 

flows as part of its discounted cash flow analysis of Handy.  This error was estimated to have resulted in 

potential damages of approximately $4 per share.  (Stipulated Fact 23).  Fully a year later after one or 

more mediations, the lead plaintiff and the defendants in the Delaware action reached an agreement to 

settle the Delaware litigation for $30 million (“the Settlement Payment,” Stipulated Facts 24 and 25).  It is 

undisputed that the Class Settlement Agreement was approved by the Delaware Chancery Court as fair 

and reasonable.  The Settlement Agreement expressly provides:   

Settlement Payment shall be funded solely by Steel Partners and/or Defendants’ insurers on 

behalf of Defendants.  Under no circumstances shall any Individual Defendants be liable or 

responsible for funding, contributing to, guaranteeing, or indemnifying any part of the Notice 

Payment or Settlement Payment. 

 

Stipulated Fact 26. 

 

Ultimately, XL, Steel’s primary Directors and Officers (“D&O”) insurer, exhausted its $5 million 

primary policy aggregate limit of liability in excess of the $500,000 self-insured retention in payments 

toward the settlement. In addition, Steel’s first layer excess insurer U.S. Specialty Insurance Company 

paid its full $5 million toward the settlement.   (Stipulated Facts 31 and 33).  Handy’s insurer paid $8 

million toward the settlement with an additional $1.5 million in defense costs. 
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Freedom and XL each provided $5 million in following form excess insurance above the U.S. 

Specialty policy (Stipulated Facts 35-39) but disclaimed coverage, thereby compelling Steel to fund the 

balance of the settlement.    

With respect to the proper application of the policy provisions in the Freedom and XL policies, 

the Court credits the expert testimony of Steel’s insurance expert Ty Sagalow who submitted a 24-page 

direct testimony affidavit and was extensively cross-examined at trial (NYSCEF Doc. No. 114).  Mr. 

Sagalow is highly qualified to testify about the insuring clauses referenced in Stipulated Facts 41-43.  Mr. 

Sagalow has extensive, if not almost unique, experience in underwriting D&O insurance and handling 

claims under D&O insurance policies.  Mr. Sagalow testified that the policies at issue are manuscript 

policies that do not include provisions often found in D&O policies.   

There is no question that Steel and the four Steel-affiliated Handy Directors (Messrs. Howard, 

McNamara, Svoboda and Lichtenstein) were covered as directors and officers of Steel and also were 

covered under the “Outside Entity” provisions as Insured Persons serving on Handy’s Board at the 

specific request, direction or consent of Steel.  This is because Handy falls within the definition of 

Outside Entity in the primary XL policy to which the excess XL policy follows form. Indeed, the parties 

have stipulated that Messrs. Lichtenstein, Howard, McNamara, and Svboda qualify as Insured Persons 

under the Primary Policy (Stipulated Fact 40).  

Mr. Sagalow refuted to the Court’s satisfaction the insurer’s claim that because the complaint in 

the underlying action included certain defendants who were not Insureds under the Policy (i.e. the three 

Handy Independent Directors, Messrs. DeMarco, Frankfurt, and Smith), an allocation was necessary.  

Paragraph 33 of Sagalow’s direct testimony, unrefuted on cross-examination, states: 

The allocation provision states that in determining a “fair and appropriate allocation of Loss” as 

between these two groups [insured and uninsured parties], the parties shall take into account three 

factors:  (1) the relative legal exposure of the two groups, (2) the relative financial exposure of 

the two groups and (3) the relative benefits obtained with respect to the defense of settlement of 

the Claim as between two groups. 

 

Significantly, the insurers neither contend that the Special Committee’s reliance on Duff & 

Phelps was misplaced nor dispute that the uncovered persons enjoyed the benefit of the exculpation 
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provision of Handy’s certificate of incorporation that specifically provides that Handy directors shall not 

face liability for breaches of the duty of care.  In this connection, Mr. Sagalow testified that the Relative 

Exposure Test set forth in the manuscript policy does not require any allocation, an assertion that the 

Court is neither accepting nor rejecting.  Mr. Sagalow, together with the testimony of Steel’s other 

witnesses, satisfied the Court that that coverage is not excluded by any intentional wrongful conduct. Mr. 

Sagalow testified that the excess insurers’ “intentional wrongful conduct” claim fails because it 

contradicts industry custom and practice by attempting to create a “silent exclusion” in the D&O policies 

that do not contain an express “bump up” exclusion, despite the fact that such express exclusionary 

language has been a well-known feature of D&O policies, including XL policies, for more than 25 years. 

Mr. Sagalow testified, as the parties stipulated, that Steel paid in excess of $12.5 million toward 

the settlement (Stipulated Facts 27 and 28) and that Steel had $20 million of primary and excess coverage.  

He further testified that the appropriate application of the Relative Exposure Test pursuant to industry 

custom and practice standards results at most in an allocation to covered loss of at least 75% of the $30 

million settlement (i.e., $22.5 million), which would exhaust all layers of Steel’s coverage.  The Court 

accepts this portion of Mr. Sagalow’s testimony as it is clear that Steel had the greatest legal and financial 

exposure and the most to lose.   

The overarching reality is that the gross error by Duff & Phelps exposed Steel and the Steel-

related individual insureds to “bump up” liability regardless of whether, seemingly contrary to the 

evidence, Mr. Lichtenstein had some undue influence over Mr. Frankfurt.  Manifestly, as Thomas 

Fleming testified, the computational error gave rise to a serious claim that the unaffiliated Handy 

shareholders were unable to make a fully informed vote which would have eviscerated the application of 

the Kahn rule and exposed Steel to liability under an entire fairness standard.  Thus, there were significant 

issues concerning whether the Handy shareholders received fair consideration.   

The insurers did not carry the burden of establishing that the settlement was uninsured by the two 

excess insurers and Steel presented testimony establishing that it was entitled to coverage.   In short, the 
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excess insurers are not entitled to declaratory relief relieving them of the obligation to indemnify Steel, 

and Steel is entitled to recover the full limits of the two excess policies. 

Accordingly, it is hereby 

ORDERED AND ADJUDGED that the request by plaintiff Freedom Specialty Insurance 

for a declaratory judgment that it has no obligation to fund any portion of the Settlement 

Payment is denied, and the claim is dismissed; and it is further 

ADJUDGED that the request by counterclaim plaintiff Steel Partners Holdings, LP on its 

First and Third Counterclaims for a declaratory judgment that counterclaim defendants Freedom 

Specialty Insurance Company and XL Specialty Insurance Company each must contribute their 

$5 million policy limit toward the Settlement Payment is granted; and it is further 

ORDERED that the Second and Fourth Counterclaims by Steel Partners Holdings LP 

against Freedom Specialty Insurance Company and XL Specialty Insurance Company for breach 

of contract are granted, and the Clerk is directed to enter judgment in favor of Steel Partners 

Holdings LP against counterclaim defendant Freedom Specialty Insurance Company in the 

amount of $5,688,315.07 and against counterclaim defendant XL Specialty Insurance Company 

in the amount of $5,671,917.81, representing principal plus prejudgment interest through June 

14, 2021, with interest continuing to accrue thereafter at the statutory rate of 9% per annum. 

Dated:  June 16, 2021 

 
 

 

 

INDEX NO. 653392/2019

NYSCEF DOC. NO. 120 RECEIVED NYSCEF: 06/16/2021

7 of 7


